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The question presented in Docket No. 10844 is wh^ 
a National bank is required to pay District of Col- 
gross earnings taxes for the fiscal year 1947 (ass' 
under Title 47, Sections 1701 and 1703, D. C. Code, 
ed.) when it discontinued business and went into liq 
tion after only 5 months of fiscal year 1947 had elap 
or should its tax be apportioned in accordance with 
period it engages in business. 

The question presented in Docket No. 10854 is whether 
a National Bank is required to pay any District of Colum¬ 
bia gross earnings tax for the fiscal year 1948 (assessed 
under Title 47, Sections 1701 and 1703, D. C. Code, 1940 
ed.) when it had discontinued business and gone into liqui 
dation 7 months prior to the commencement of fiscal year 
1948. 
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In The 


Ibtttrft States CExrart of Appeals 

Foe the District of Columbia Circuit 


Nos. 10844 and 10854 


The Columbia National Bank of Washington, 

Petitioner , 


District of Columbia, 


Respondent 


On Petition to Review Decisions of the Board 
of Tax Appeals for the District of Columbia 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

In Docket No. 10844 petitioner seeks the reduction and 
redetermination of its gross earnings taxes for the fiscal 
year 1947, assessed under the provisions of Title 47, Sec¬ 
tions 1701 and 1703, D. C. Code (1940). Said taxes were 
paid under protest in writing on January 17, 1947 and a 
petition with respect thereto (App. 2) was filed on 
March 21, 1947 with the Board of Tax Appeals for the 
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District of Columbia (herein called Board or Board of 
Tax Appeals). 

t 

In Docket No. 10854, petitioner seeks the refund of the 
entire amount of the gross earnings taxes for the fiscal 
year 1948 assessed under the provisions of Title 47, Sec¬ 
tions 1701 and 1703, D. C. Code (1940). Said taxes were 
paid under protest in writing on March 14, 1947 and a 
petition with respect thereto was filed with the Board on * 

March 31,1947. (App. 15). 

On October 30, 1950, petitioner filed its petition for i 
review (App. 15) of the decision of the Board dated s 

October 2, 1950. (Docket No. 10844) 

On November 2, 1950, petitioner filed its petition for 
review (App. 21) of the decision of the Board of Tax 
Appeals dated October 11, 1950. (Docket No. 10854). 

The transcript of record was filed in both cases on i 

December 6, 1950. 

The Board of Tax Appeals had jurisdiction under the 
provisions of Title 47, Section 2403, D. C. Code (1940). 

This Court has jurisdiction under the provisions of Title 
47, Section 2404, D. C. Code (1940) and related sections. 

» 

STATEMENT OF THE CASE 1 * 

Petitioner was organized as a national bank in 1887 
and from that time until November 30, 1946, it engaged in 
the operation of a national bank in the District of Colum- j 

bia. (App. 7). On November 30, 1946, petitioner dis¬ 
continued business and went into voluntary liquidation 
and has not engaged in business since that date. (App, 7) 

Docket No. 10844 

Petitioner filed a gross earnings tax return on Decern- i 

ber 14, 1946, showing its gross earnings for the fiscal * 
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year ended June 30, 1946. The Assessor determined that 
those earnings had been $147,338.22 and assessed a| tax 
thereon for the fiscal year 1947, at the rate of 6 per cent 
or a total of $8,840.30. This tax was paid by petitioner 
under protest in writing. (App. 7,8). 

By its decision (App. 14) the Board of Tax Appeals 
determined that petitioner was entitled to deduct from 
gross earnings the interest paid on savings deposits and 
thus reduced petitioner’s taxable gross earnings for the 
period in question to $133,108.17. Said Board further de¬ 
termined that the correct rate of taxation was 4 per bent, 
resulting in a total tax liability of $5,324.33 and a refund 
due petitioner of $3,515.97. The Board however, did not 
allow any apportionment as claimed by petitioner but re¬ 
quired it to pay the tax for the full fiscal year 1947, 
although petitioner had engaged in business for only! five 
months of such year. 

Docket No. 10854 

Petitioner filed a gross earnings tax return in January 
or February, 1947, showing its gross earnings for the pe¬ 
riod from July 1, 1946, to November 30, 1946. The As¬ 
sessor determined that its earnings had been $105,364.27 
and assessed a tax thereon for the fiscal year 1948 a^ the 
rate of six per cent or a total of $6,321.86. This tax was 
paid by petitioner under protest in writing. (App. 8). 

By its decision (App. 20) the Board of Tax Appeals 
determined petitioner was entitled to certain deductions 
from gross earnings, thereby reducing its taxable gross 
earnings for the period in question to $95,166.65. Said 
Board further determined that the correct rate of taxa¬ 
tion was four per cent, resulting in a total tax liability of 
$3,806.67 and a refund due petitioner of $2,515.19. The 
Board, however, held petitioner liable for gross earnings 
taxes for the entire fiscal year 1948, although petitioner 
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had not engaged in business during any part of fiscal 
year 1948. 


STATUTES INVOLVED 

These appeals involve the construction of Sections 47- 
1701 and 47-1703 of the D. C. Code (1940) imposing a tax 
on the grqss earnings of banks and other institutions. 
These sections are as follows: 

“Sec. 47-1701 (20:760). Banks, gas, electric-lighting, 
and telephone companies. 

Each nation a l ban k as the trustee for its stockhold- 
ers, -through its president or cashier, and al l other 
incorporated ban ks and trus t companies in the Dis¬ 
trict of Columbia, through their presidents or cash¬ 
iers, and all gas, electric lighting, and telephone com¬ 
panies, shall make affidavit to the board of personal- 
tax appraisers~orT or~before the 1st day of A ugust 
each year as to the amounVoFits or their^ros.s_earn- 
ings or gross receipts, as the case may be, for th e 
preceding year en ding th e 30th day o f June, and each 
national bank and all other incorporated banks and 
trust companies respectively shall pay to the collector 
of taxes of the District of Columbia~per annum 6 per 
centum on such gross earnings and each gas company, 
electric-lighf ing company, and telephone company shall 
pay to the collector of taxes of the District of Colum¬ 
bia per annum 4 per centum on such gross receipts, 
from the sale of public utility commodities and serv¬ 
ices within the District of Columbia. • • • (July 1, 
1902, 32 Stat. 619, ch. Sec. 6, par. 5; April 28, 1904, 
33 Stat. 564, ch. 1815, Sec. 2; July 26, 1939, 53 Stat. 
1107, ch. 367, title IV, Sec. 2.)” 

“Sec. 47-1703 (20: 762). Savings banks, 

“Savings banks having no capital stock and paying 
interest to their depositors shall, through their presi¬ 
dent or cashier, make affidavit to the board of per¬ 
sonal-tax appraisers on or before the 1st day of Au¬ 
gust in each year as to the amount of their surplus 
and undivided profits, and shall pay to the collector 
of taxes of the District of Columbia a sum equal to 
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one and one-half per centnm on the amount of their 
surplus and undivided profits on the 30th day of June 
preceding. 

“Incorporated savings banks paying interest to 
their depositors shall, through their president or bush¬ 
ier, make report under oath to the board of persbnal- 
tax appraisers on or before the 1st day of August in 
each year as to the amount of their gross earnings, 
less the amount paid as interest to their depositors 
for the preceding year ending June 30th, and shall 
pay thereon to the collector of taxes of the District of 
Columbia four per centum per annum. (July 1, 1902, 

32 Stat. 619, ch. 1352, Sec. 6, par. 7; Apr. 28, 1904, 

33 Stat. 564, ch. 1815.)” 

The construction of these statutes is influenced strqnglv 
by the original Act imposing the gross earnings tax on 
trust companies and certain other institutions. That Act, 
(Act of October 1, 1890, 26 Stat. 629) insofar as is here 
material, read as follows: 

“Every such company shall annually, within twenty 
days after the first of January of each year, make a 
report to the Comptroller of the Currency, which shall 
be published in a newspaper in the District, wjhich 
shall state the amount of capital and of the propor¬ 
tion actually paid, the amount of debts, and the ^ross 
earnings for the year ending December thirty-first 
then next previous, together with their expenses, which 
report shall be signed by the president and a majority 
of the directors or trustees, and shall be verified by 
the oath of the president, secretary, and at least three 
of the directors or trustees; and said company ^hall 
pay to the District of Columbia, in lieu of personal 
taxes for each next ensuing year , one and one-half 
per centum of its gross earnings for the preceding 
year, shown by said verified statement, which amount 
shall be payable to the collector of taxes at the times 
and in the manner that other taxes are payable.’* 
(Italics Supplied) 
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STATEMENT OF POINTS 
Docket No. 10844 

1. The Board of Tax Appeals erred in holding that the 
gross earnings tax imposed by Section 47-1703, D. C. 
Code, 1940 Edition, upon incorporated savings banks for 
the fiscal year 1947 was not a franchise tax for the carry¬ 
ing on of business during the entire tax fiscal year ending 
June 30, 1947, but "was a tax upon the gross earnings re¬ 
ceived during the preceding year ending June 30, 1946. 

2. The Board of Tax Appeals erred in concluding as 
a matter of law that petitioner was liable for gross earn¬ 
ings tax for the entire fiscal year ending June 30, 1947, 
although petitioner discontinued business on November 30, 
1946. 

3. The Board of Tax Appeals erred in failing to con¬ 
clude as a matter of law T that petitioner was entitled to 
an apportionment of its gross earnings taxes for the fiscal 
year ending June 30, 1947, such apportionment to be in 
accordance with the portion of said year during which 
petitioner conducted business,, namely, that petitioner con¬ 
ducted business for only five months of said fiscal year and 
therefore should pay only 5/12ths of such gross earnings 
tax. 

4. The Board of Tax Appeals erred in deciding that 
petitioner is entitled to a refund of only $3,515.97 and in 
failing to decide that petitioner is entitled to a further 
refund of $3,105.86, being 7/12ths of the tax for the entire 
fiscal year ending June 30, 1947. 

Docket No. 10854 

1. The Board of Tax Appeals erred in holding that the 
gross earnings tax imposed by Section 47-1703, D. C. Code, 
1940 Edition, upon incorporated savings banks for the 
fiscal year 1948 was not a franchise tax for the carrying 
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on of business during the tax fiscal year ending Junte 30, 
1948, but was a tax upon the gross earnings received dur¬ 
ing the preceding year ending June 30, 1947. 

2. The Board of Tax Appeals erred in concluding as a 
matter of law that petitioner was liable for gross earnings 
tax for the fiscal year ending June 30, 1948, although pe¬ 
titioner discontinued business on November 30, 194$. 

3. The Board of Tax Appeals erred in failing to con¬ 
clude as a matter of law that petitioner was not subject 
to gross earnings taxes for the fiscal year ending June 30, 
1948, inasmuch as petitioner conducted no business during 
said year. 

4. The Board of Tax Appeals erred in deciding that 
petitioner is entitled to a refund of only $2,515.19 and in 
failing to decide that petitioner is entitled to a further 
refund of $3,806.67, said sums being the total tax paid by 
petitioner for the fiscal year ending June 30, 1948. 

I 

SUMMARY OF ARGUMENT 

1. The statutes in question (Sections 47-1701 and 47- 
1703, D. C. Code, 1940 Ed.) impose a tax measured b^ the 
earnings during a particular fiscal year, but it is a ta:$ for 
the ensuing year. It is not a tax upon the gross earnings 
nor is it a franchise tax for the period during which the 
earnings were earned. The legislative history shows that 
the tax was originally imposed in lieu of personal prop¬ 
erty taxes for such ensuing year and the taxing authori¬ 
ties have recognized that it is a tax for such ensuing year. 

2. The tax is a franchise tax and the franchise which 
is taxed is the doing of business. Hence, when the tax¬ 
payer does no business during the fiscal year for which 
the tax is imposed, the basis for the tax disappears, peti¬ 
tioner was not engaged in business and did not have the 
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right to engage in business during fiscal year 1948 and 
hence is not subject to any tax for such year. 

3. When the taxpayer is engaged in business for only 
a part of the year for which the tax is imposed, the tax 
should be apportioned according to the time the taxpayer 
was engaged in business. Petitioner was engaged in busi¬ 
ness for only five months of fiscal year 1947 and hence 
should pay only 5/12ths of the tax for such year. 

4. The case of Hazen v. Hardee, 64 App. D. C. 346, 
78 Fed. 2d 230, is not controlling because the questions 
here urged were neither presented nor decided. 

5. Apportionment of the tax for the year 1947 and 
cancellation of the tax for fiscal year 1948 does not leave 
petitioner untaxed for any portion of the time it was in 
business under the gross earnings tax act. 

ARGUMENT 

The Tax Is Measured by the Earnings for a Particular 
Year But Is a Tax for the Ensuing Year 

The present statutes do not state the periods for which 
the tax is imposed. However, these statutes are but modi¬ 
fications of the original gross earnings tax act of October 
1, 1890, 26 Stat. 629, the pertinent portion of which is 
quoted at page 5 of this brief. It will be noted that the 
tax is there measured by gross earnings of one calendar 
year but is expressly stated to be “in lieu of personal 
taxes for each next ensuing year”. There could therefore 
be no question but that the tax was for the year following 
the year in which the gross earnings were received. 

That scheme of taxation has never changed. The most 
important change was made by the act of July 1, 1902, 32 
Stat. 619 (which is substantially Sec. 47-1701, D. C. Code, 
1940 ed.). That act imposed the tax on additional classes 
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of institutions, including national banks, changed the pe¬ 
riod from a calendar year to a fiscal year and changed 
the rate of taxation. It did not repeat the language “for 
each next ensuing year” but there can be no doubt Ithat 
such was the intent. 

Let us consider the case of a trust company which oper¬ 
ated both prior and subsequent to the 1902 act. Under 
the 1890 act it would have made a return showing its 
gross earnings for the calendar year 1900 and would have 
paid a tax measured thereby in lieu of personal taxes for 
the year 1901. It would have likewise made a return 
showing its gross earnings for the calendar year 1901 and 
would have paid one-half of the tax measured thereby in 
lieu of personal taxes for the first half of calendar year 
1902. The act of July 1, 1902 required the filing of re¬ 
turns on a fiscal year basis, the first return to cover gross 
earnings from July 1, 1901 to June 30, 1902. Thus when 
the trust company filed its return showing gross earnings 
for that period the tax which was assessed pursuant there¬ 
to was necessarily for the fiscal year 1903 because the 
trust company had already paid its gross earnings tjaxes 
for fiscal year 1902 (the last half of calendar year 1901 
and the first half of calendar year 1902). 


These principles were clearly recognized by this Court 
in the case of American Security & Trust Company v. 
D. C., 29 App. D. C. 265. 


The taxing authorities have recognized that the tax is 
for the fiscal year following the one during which the gross 
earnings were received. The very tax bills which peti¬ 
tioner paid (App. 5, 6, 18, 19) were marked for the fiscal 
year following the year of the earnings. 
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The Tax Is a Franchise Tax Upon the Doing of Business 
and Since Petitioner Did No Business in Fiscal Year 
1948, the Basis for the Tax Disappears. 

This Court has twice held that the tax here involved is 
a franchise tax. Security Savings and Commercial Bcmk 
v. D . C., 51 App. D. C. 316, 279 Fed. 185; Potomac Elec¬ 
tric Power Co. v. Rudolph, 58 App. D. C. 261, 29 Fed. 2d 
634. However, the statute contains no statement as to 
the nature of the franchise which is taxed. There are 
many types of franchise taxes, but the tw^o most impor¬ 
tant general classifications which might have application 
here are those sometimes characterized as the franchise 
“to be” (i.e. the franchise to exist as a corporation) 
or the franchise “to do” (i.e. the carrying on, or the 
right to carry on business). 

Clearly these gross earnings taxes are not on the fran¬ 
chise “to be” because they apply indiscriminately to cor¬ 
porations formed under the laws of the District of Colum¬ 
bia, to those formed under the laws of the various states 
and to those formed under Federal Statutes. Since the 
District of Columbia does not grant the franchise “to be” 
to any corporation except one formed under its own laws, 
it cannot be said that a tax applying indiscriminately to 
all types of corporations is a tax on the franchise “to be”. 
This is particularly true as applied to petitioner, which 
was formed under Federal statutes and as to which the 
District of Columbia has no right to grant or deny a fran¬ 
chise “to be”. 

Taxes on franchises “to do” are sometimes further 
subdivided into taxes on the right or privilege to do busi¬ 
ness, whether exercised or not, and taxes on the actual 
exercise of the privilege of doing business. It is petition¬ 
er’s contention that these gross earnings taxes fall within 
the latter class and are dependent upon the actual exercise 
of the privilege of doing business. In fact this Court has 
twice so held. 
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The case of Security Savings and Commercial Barnk v. 
District of Columbia, 51 App. D. C. 316, 279 Fed. fL85, 
was primarily concerned with whether these gross earn¬ 
ings taxes were property taxes or franchise taxes but 
in connection with its determination that they were fran¬ 
chise taxes it judicially determined that they were fran¬ 
chise taxes on the actual doing of business. In its opinion 
the Court said: 


“But it is asserted by the District that it is not a 
property tax, but a franchise or excise tax levied on 
the right of the corporation to do business in the 
District, and as such is valid. * * * 

“It will be observed that the paragraph we are 
considering imposes upon the corporation the duty of 
paying the tax, and provides that the amount shall 
be determined by the sum of the gross earnings, j If 
there are no earnings, there will be no tax, no matter 
how much property the corporation may own, hnd 
there will be no earnings unless business is done. 
The amount of the tax fluctuates with the quantity of 
business transacted, and is measured by it. This in¬ 
dicates am intention to tax the doing of business, $nd 
not the property; hence the tax is a franchise fax. 
Thus reasons the Supreme Court of the United Stajtes 
in the decisions just referred to. 

“In the Spreckels case we find this language: ‘Clear¬ 
ly the tax is not imposed upon gross annual receipts 
as property, but only in respect of the carrying on 


be 


or doing the business of refining sugar. It cannot 
otherwise regarded because of the fact that the amotnt 
of the tax is measured by the amount of the gr^ss 
annual receipts(Italics supplied.) 


In the later case of Potomac Electric Power Compdny 
v. Rudolph, 58 App. D. C. 261, 29 Fed. 2d 634, the Cojirt 
had for determination the question of whether the tax 
could be measured by gross earnings from property not 
actively used in the business. In determining that ques¬ 
tion the Court again decided that these gross earnipgs 
taxes are imposed upon the exercise of the privilege of 
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doing business. The following is quoted from the opinion 
of the Court: 

“The tax assessed against these appellants under the 
foregoing acts is a franchise tax as distinguished 
from a property tax. So much was distinctly held in 
Security Savings & Com. Bank v. District of Colum¬ 
bia, 51 App. D. C. 316, 279 F. 185. See cases there 
cited. Where a tax is lawfully imposed upon the exer¬ 
cise of the privilege of doing business, its measure 
may include income from property of a corporation 
not actively used in the business.” (Italics supplied.) 

Even if it were a tax upon the privilege of doing busi¬ 
ness instead of on the actual doing of business petitioner 
would not be taxable for fiscal year 1948. It had gone 
into voluntary liquidation on November 30, 1946, (App. 
7) which was long prior to the start of fiscal year 1948. 
While the resolution for voluntary liquidation did not 
effect an immediate dissolution of the corporation it did 
suspend its right to exercise its ordinary functions and 
its continued existence was merely for the purpose of liqui¬ 
dating its affairs. Planten v. National Nassau Bank, 93 
Misc. Reps. 344, 157 N. Y. Supp. 51, affirmed 160 N. Y. 
Supp. 297; affirmed 116 N. E. 1070, 220 N. Y. 677; and 
Standard Trust Company v. Commercial National Bank, 
240 Fed. 303, 153 C. C. A. 229. In the latter case, the 
Court said: 

“True, it may no longer engage in the banking busi¬ 
ness or otherwise exercise its customary functions , 
but it remains nevertheless a corporation capable of 
suing and being sued.” (Italics supplied.) 

Thus, for fiscal year 1948, petitioner engaged in no 
banking business and had no right to engage in any bank¬ 
ing business thus removing any basis for the imposition 
of tax. There is little doubt that under such circumstances, 
no tax is applicable. However, the case of Johnson v. 
Johnson Brothers, 108 Maine 272, 80 Atl. 741 is of assist¬ 
ance. In holding that a corporation was not liable for a 
franchise tax the Court said: 
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“This so-called tax is not levied on property, bint is 
imposed on the corporation in the nature of an aijnual 
license fee for the right to continue to exercis^ the 
privileges conferred upon it by the State. It is plain 
that under the provisions of our statute a franchise 
tax is assessable against a corporation only as of the 
first day of July annually and covers the period of 
the succeeding year. And the franchise tax in ques¬ 
tion was assessed against the defendant corporation 
as of July 1, 1910, and for the year beginning that 
date. But the defendant corporation had passed into 
the hands of receivers by order of Court made in 
April, 1910, under proceedings for its dissolution. The 
defendant thereafter had no right to exercise fc|r it¬ 
self any of the privileges conferred upon it bM the 
State.” 

When Petitioner Was Engaged in Business For Only Part 
of Fiscal Year 1947, Justice Requires That the Tax 
Be Apportioned Accordingly. 

The previous discussion has established that the tax is 
imposed upon the doing of business. Petitioner went into 
voluntary liquidation and discontinued business on No¬ 
vember 30, 1946, (App. 7) and thus did business for only 
five months of fiscal year 1947. As was pointed out above 
petitioner did not even have the right to do business ifter 
November 30,1946. However, petitioner has been required 
to pay the tax for the full fiscal year 1947. It thus paid 
tax for a period of seven months after all basis for] the 
tax had disappeared. Justice requires that the ta^ be 
apportioned in accordance with benefits received. 

Apportionment of tax in accordance with benefit^ re¬ 


ceived is not a new theory. This Court has approved it 
in the case of tangible personal property tax on property 
which was located in the District of Columbia for oply a 
part of the tax period. Smoot Sand and Gravel Corpora¬ 
tion v. D. C ., 84 U. S. App. D. C. 367, 174 F. 2d 505, cer¬ 


tiorari denied 337 U. S. 939, 93 L ed. 1744. 
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The case which best exemplifies petitioner’s contention 
is that of People ex rel Mutual Trust Company v. MiUer , 
177 N. Y. 51, 69 N. E. 124. In that case the statute im¬ 
posed a tax on trust companies, the statute reading in 
part as follows: 

“Every trust company incorporated, organized or 
formed under, by or pursuant to a law of this State 
• • • shall pay to the State annually for the privi¬ 
lege of exercising its corporate franchise or carrying 
on its business in such corporate or organized ca¬ 
pacity an annual tax which shall be equal to one per 
cent of the amount of its capital stock, surplus and 
undivided profits * * # .” 

Each trust company was required to make a report on 
or before August 1 of each year as to its condition as of 
the preceding June 30 for purposes of determining the 
tax, the tax being payable on or before the first of Sep¬ 
tember, with penalties if not paid within thirty days of 
the due date. In this case the company started in busi¬ 
ness six days before the end of the fiscal year and had 
been required to pay as though it had conducted business 
for the entire fiscal year. The Court determined that the 
tax should be apportioned and paid only for the six day 
period. 

In the headnote of the case, after stating that the tax 
is not on property but upon a privilege, it is stated: 

“It is imposed ‘for the privilege of exercising’ the 
corporate franchise and is measured by the value of 
the investment made and used in carrying on the cor¬ 
porate business. It is an ‘annual’ tax imposed ‘an¬ 
nually’ as the statute expressly provides for the pur¬ 
pose of exercising, not of possessing, a corporate 
franchise. An ‘annual’ tax imposed ‘annually’ means 
a tax that is imposed once a year, computed by the 
year. While the statute does not expressly provide 
for apportionment of the tax in the case of the trust 
company engaged in business for a fraction of a year, 
there is a fair and reasonable implication, from the 
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words used, that such was the intention of the legis¬ 
lature. * # •” 

In the course of its opinion the Court said (p. 55): 

“If a trust company does not commence business 
until six days before the fiscal year ends, or if it, ceases 
to do business six days after the year begihs, the 
tax for doing business by the year requires apportion¬ 
ment. While the legislature did not so protide in 
express terms, it is a fair and reasonable implication 
from the words used that such was its intention. • • • 
“Statutes should receive a reasonable construction 
unless the language used prevents it. Here we have 
an act which does not expressly provide for the case 
before us. It imposes annually cm annual tax for 
doing business, but does not say whether, if business 
is done for only part of a year, the tax shall bp fixed 
in accordance with the time business is done, or for 
the entire year, including that part when not dnly no 
business was done, but there was no right to do any. 
It would be unreasonable to hold that a tax on doing 
business covers the whole year when business was 
done for only six days. A tax is presumed to be 
laid by the State in return for some proportionate 
value received by the taxpayer, and the legislature, 
in imposing an annual tax for the privilege of doing 
business intended, as we think, that it should be based 
upon the period that the privilege was extended and 
enjoyed.” (Italics supplied) 

A discussion of the Miller case, supra, would not be 
complete without reference to two subsequent cases which 
distinguish it, but which in no sense limit its application 
to the instant case. They are People ex rel N. Y. C. & H. 
R. R. v. Gaus, 200 N. Y. 328, 93 N. E. 988, and New York 
v. Jersawit, 263 U. S. 493, 68 L. Ed. 405. 

The case of People ex rel N. Y. C. & H. R. R. v. Gaus, 
200 N. Y. 328, 93 N. E. 988, concerned a statute imposing 
a tax upon the capital stock of a corporation. The cor¬ 
poration in question increased its capitalization during 
the tax year which ran from November 1 to the following 
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October 31. The increase occurred as of January 1 and 
the tax sought to be apportioned was for the year com¬ 
mencing the following October 31. So far as the record 
disclosed the full amount of stock was outstanding for the 
entire year for which the tax was imposed and thus no 
question of apportionment in accordance with value re¬ 
ceived was involved. The corporation contended that the 
capital stock tax should be apportioned so as to tax the 
average capital stock instead of the maximum amount, 
since the maximum had not been outstanding for the 
full year which was merely the base period. 

In denying apportionment the Court said: 

“As to the first question, this Court held in People 
ex rel Mutual Trust Company v. Miller (177 N. Y. 
51) where the relator began business a few days be¬ 
fore the end of the tax year, that it was only the 
average outstanding stock during the year which was 
to be taken as the basis of the tax. In that case we 
treated the franchise tax as an exaction for the privi¬ 
lege afforded to the corporation for the past year. 
After our decision , however , the legislature amended 
section 182 of the tax law so as to provide that the 
tax should be paid in advance. The amendment 
changed the character of the tax as to corporations 
embraced within that section, from a payment for 
past privileges already enjoyed to a payment for a 
privilege to be enjoyed in the following year. Trust 
companies are not taxed under Section 182 but under 
Section 187 (a). While the tax in each case is a 
franchise tax and so regarded in law there is a very 
marked distinction between the two. The tax im¬ 
posed on corporations generally under Section 182 
amounts to one and one-half mills on the capital stock 
of a corporation paying six per cent dividends and 
its payment does not exempt the corporation from 
local or property taxes. On the other hand the tax 
on a trust company is one per cent and relieves the 
company from all other taxation. After the amend¬ 
ment of Section 182, the grounds on which we placed 
our decision in the Mutual Trust Company case became 
no longer applicable to corporations taxed under that 
section. But that amendment in no way affected cor- 
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porations taxed under Section 187 (a) where a very 
different tax is imposed. For this reason our decision 
in the Mutual Trust Company case so far as it related 
to trust companies remains unaffected.” (Italics sup¬ 
plied) 

It will thus be seen that the theory of apportioijiment 
in accordance with benefit conferred was not disturbed 
by the Gaus case. Rather it was there determine^ that 
the corporation, in paying a tax on the amount of its 
capital stock at the begininng of the year, was paying a 
tax for the ensuing year. Presumably the amount of the 
capital stock outstanding at the beginning of the year 
would remain outstanding throughout the year and hence 
there was no injustice in basing tax upon that amount. 

The other case which distinguishes the MiUer case, 
supra, is New York v. Jersawit, 263 TJ. S. 493, 60 L. Ed. 
405. In this case the law required every domestic cor¬ 
poration to pay annually in advance for the year begin¬ 
ning November 1 an annual franchise tax based upon the 
entire net income of such corporation for its fiscal or 
calendar year next preceding. The tax was stated to be 
“for the privilege of exercising its franchise in this State 
in a corporate or organized capacity.” The corporation 
in question went into bankruptcy on December 22 and 
opposed a claim for this tax for the year beginning the 
preceding November 31 on the theory that the tax should 
be apportioned in accordance with the period it actually 
engaged in business. In deciding that there should be no 
apportionment the Court stated: 

“On the main question the circuit court of appeals 
rightly recognized that the construction of the state 
law by the state courts should control, but found 
nothing nearer than People ex rel. Mutual Trust Co. 
v. Miller, 177 N. T. 51, 69 N. E. 124, where a different 
statute was held to tax the privilege of carrying on 
the business as actually exercised, and therefore to 
create am apportionaJble liability. If the state l court 
should decide that the present act was to be construed 



18 


in the same way , we should bow; but until it does so 
we must regard the meaning as tolerably plain. The 
amount to be paid is not determined by the business 
done during the period taxed, but by the net income 
of the year before. It is made a legal duty, by what 
the courts below rightly held to be a penalty, to pay 
the tax in advance. When the law discussed in the 
Mutual Trust Co.’s case, supra, was amended so as 
to provide that the tax should be payable in advance, 
the court of appeals said that the amendment changed 
the character of the tax, and that the grounds of the 
former decision were no longer applicable. People 
ex rel. New York C. & H. R. R. Co. v. Gaus, 200 N. Y. 
328, 93 N. E. 988. It hardly can be supposed that, if 
the tax had been paid, the state would recognize a 
claim for a proportionate return We are of opinion 
that the tax is a tax upon the right conferred, not 
upon the actual exercise of it; that it was due when 
the petition in bankruptcv was filed (New Jersey v. 
Anderson, 203 U. S. 483,* 494, 51 L. ed. 284, 287, 27 
Sup. Ct. Rep. 137), and that the claim of the state 
for the whole sum should have been allowed.” (Italics 
supplied.) 

It will be noted that apportionment was denied in the 
Jersawit case because the tax was imposed on the right 
or privilege to do business, not on the exercise of it. The 
Court clearly indicated by the first underscored provision 
that had it been a tax upon the actual exercise of the right 
(as is the case with the District of Columbia statutes) it 
would have granted apportionment. 

In conclusion it is respectfully submitted that all taxing 
statutes are to be construed most strongly against the 
taxing authority and in favor of the taxpayer. Gould v. 
Gould, 245 U. S. 151, 62 L. Ed. 211 and many other cases. 
Hence in the absence of compelling statutory wording to 
the contrary the rule of equity and fairness adopted in the 
Smoot Sand and Gravel and Miller cases, supra, should 
be applied in the instant proceedings. 
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The Case of Hazen v. Hardee Did Not Decide the Qu estions 

Here Presented 

The Board of Tax Appeals held that the questions here 
presented were squarely before this Court in the £ase of / 
Hazen v. Hardee, 64 App. D. C. 346, 78 Fed. 2d 230. With \ 
due deference to the Board, petitioner says that the 
points here presented were neither presented to, nor de¬ 
cided by, this Court in the case referred to. 

Hazen v. Hardee, supra, originated in a mandamus 
suit by the Commissioners of the District of Columbia to 
force a conservator (later a receiver) of a national bank 
to file a gross earnings tax return. It is true the return 
would have been for a year subsequent to the year in 
which the bank ceased to do business. However, the 
grounds urged by the receiver for not filing the return 
were: 

(1) That the receiver was merely the agent of the 
Comptroller of the Currency, was bound by the 
Comptroller’s instructions and that the Comptrol¬ 
ler had instructed him not to file the return. 

(2) That the bank had been found to be insolvent 
by the Comptroller of the Currency and under 
the act of March 1, 1879, Sec. 22 (20 Stat. 351, 

12 U. S. C. A. 570) where a bank is insolvent no 
tax shall be assessed or collected which would 
diminish the assets necessary for the paynjient of 
depositors and such tax shall be abated frotn such 
national banks as are found by the Comptroller 
of the Currency to be insolvent. 

(3) That the tax act (47-1701 D. C. Code, 1940 Edi¬ 
tion) imposed the obligation of making the return 
upon the president or cashier of the bank and 
imposed no obligation upon the receiver. 

This Court quite properly held that the statuti cited 
did no more than to insure that depositors would lie paid 
in full before permitting collection of the tax; tljat the 
receiver was in possession of information necessary to 
make the return and that it was his obligation to do so 
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rather than the obligation of the bank’s officers which the 
receiver had displaced; and that the refusal of the re¬ 
ceiver to file the return, whether at his own instance or 
at the instance of the Comptroller of the Currency, should 
be condemned. 

Nowhere in the record or briefs, insofar as petitioner 
has been able to discover, did the receiver even suggest 
that the tax would be imposed for doing business in a 
period during which no business had been transacted or 
that the basis for the imposition of the tax disappeared 
when the bank ceased to do business. Hence this Court 
was never called upon to decide, nor did it decide, the 
questions here presented. 

This Court in its decision said (page 347): 

“The Comptroller refused to allow the receiver to 
make the return because the bank, when the demand 
was made, was not engaged in the banking business, 
but was in process of liquidation; that no tax was 
due, but that, if due, there were no funds in the re¬ 
ceiver’s hand applicable to its payment.” 

However, a reading of the decision and of the record 
and briefs will clearly indicate that these contentions 
were all founded upon the grounds urged by the receiver 
and set out in paragraphs numbered 1, 2 and 3 above. 
They had absolutely no reference to the points urged by 
petitioner herein. 

Apportionment of the Tax for the Year 1947 and Can¬ 
cellation of the Tax for Fiscal Year 1948 Does Not 
Leave Petitioner Untaxed for Any Portion of the Time 
It Was in Business Under the Gross Earnings Tax 
Act. 

It should be noted that apportionment of tax for the 
fiscal year 1947 and cancellation of the tax for fiscal year 
1948 in no sense relieves petitioner of taxation for any 
part of the period in which it was engaged in business 
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under the gross earnings tax act. This is perhaps best 
shown by example. The 1902 act whch first applied the 
gross earnings tax to national banks became effective July 
1, 1902, and was measured by gross earnings for thfe pre¬ 
ceding fiscal year. Petitioner had been in business for a 
number of years prior thereto and hence presumably paid 
the tax for the period from July 1, 1902, to June 30, 1903, 
such tax being measured by petitioner’s gross earnings 
during the preceding fiscal year. If petitioner had discon¬ 
tinued business on June 30, 1903, could it be said that 
petitioner owned an additional year’s tax merely because 
it had done business in a period for which it had already 
paid the tax? That is exactly the result which Will be 
accomplished unless the 1947 tax is apportioned apd the 
1948 tax cancelled. 

CONCLUSION 

It is respectfully submitted that petitioner has been re¬ 
quired to pay a tax for doing business for a period of 
one year and seven months after it ceased to do business 
and after it ceased even to have the right to do business. 
Simple justice requires that this improper exaction be 
refunded. 

Respectfully submitted, 

Walter B. Guy, 

Louis H. Manx, 

917 - 15th St., N. W., 
Washington 5, D. C. 
Attorneys for Petitioner 
THE COLUMBIA NATIONAL BANK 
OF WASHINGTON 

Guy, Warder and Mann, 

Of Counsel . 
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1 Filed Mar 21 1947 

BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 

THE COLUMBIA NATIONAL BANK 
OF WASHINGTON, 

Petitioner 


vs. 

DISTRICT OF COLUMBIA, 

Respondent. 

Docket No. 1017 


PETITION 

The above named Petitioner petitions for a cancella¬ 
tion and reduction of an assessment of gross earnings 
taxes against it for the fiscal year 1947 and alleges as 
follows: 

1. Petitioner is a banking corporation organized under 
the National Banking Act and, until November 30, 1946, 
maintained its principal place of business at 911 F Street, 
N. W., Washington, D. C. As of November 30, 1946, Pe¬ 
titioner discontinued business and entered into a contract 
with the American Security & Trust Company of Wash¬ 
ington, D. C., whereby it sold, assigned, transferred and 
conveyed certain of its assets to the American Security & 
Trust Company, which trust company has since said No¬ 
vember 30, 1946, conducted a branch of its banking busi¬ 
ness in the former quarters of Petitioner; that the under¬ 
signed, Walter B. Guy, is the Liquidating Agent of Peti¬ 
tioner, having been so appointed by resolution of more 
than two-thirds of its stockholders, has been acting in 
that capacity since Petitioner discontinued business and 
said Liquidating Agent made the payment of taxes on 
January 15,1947, as hereinafter recited, from funds turned 
over to him as said Liquidating Agent. 
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2. The matters in controversy are taxes in th^ snm 
of $8,840.30 upon the gross earnings of the Petitioner for 
the fiscal year 1947. 

2 3. A return of petitioner’s gross earnings for 

the period from July 1, 1945, to June 30, 1946, was 
filed on, to wit, December 14, 1946 (Exhibit A). Respond¬ 
ent made an assessment against petitioner for the fiscal 
year 1947 in the amount of $8,840.30 (Exhibits B, P and 
D) based upon information disclosed by said return. Pe¬ 
titioner paid said assessment under protest on January 
17, 1947. All of said amount is in controversy as herein¬ 
after appears. 

4. The assessment of the tax set forth in the 
of assessment is based upon the following errors: 

(a) The Respondent refused to allow Petitioner t 
capital gains, or in the alternative to set-off capital 
against capital gains for purposes of determining 
earnings; 

(b) Respondent refused to allow Petitioner to < 
interest paid on savings accounts for purposes of 
mining gross earnings; 

(c) Respondent refused to allow Petitioner to deduct 
amounts received for redemption of U. S. Savings Bonds; 

(d) Respondent refused to allow Petitioner to deduct 
amounts received for conducting ration banking; and 

(e) Said assessment is in the nature of a franchise tax 
for the fiscal year 1947 and Petitioner discontinued busi¬ 
ness and went into liquidation as of November 30, 1946. 

(f) The Act under which said tax is imposed is un¬ 
justly discriminatory against national banks doing busi¬ 
ness in the District of Columbia and amounts to a taking 
of property without due process of law in violation of 
the Fifth Amendment to the Constitution of the United 
States. 

5. In connection with assignment of error 4(a) peti¬ 
tioner states that for the period July 1, 1945, to June 30, 
1946, it sustained capital gains from bond transactions 
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amounting to $55,216.97 and capital losses from bond 
transactions of $7,740.78. 

6. In connection with assignment of error 4(b), peti¬ 
tioner states that during the period July 1, 1945, to June 
30, 1946, it paid $14,230.05 by way of interest on savings 
accounts on deposit with it. 

3 7. In connection with assignments of error 4(c) 

and 4(d) petitioner states that during the period 
July 1, 1945, to June 30, 1946, it received $1,511.20 from 
the United States Government for redemption of United 
States savings bonds and $1,249.34 from the Office of 
Price Administration for so called “ration banking” 
which consisted of the handling of ration stamps in much 
the same fashion as money deposited in checking accounts. 
These amounts received by petitioner represented return 
of actual costs or less for performing these services for 
the United States Government and therefore are not prop¬ 
erty included in gross earnings. 

8. In connection with assignment of error 4(e) peti¬ 
tioner states that it discontinued business and went into 
liquidation as of November 30, 1946. It is therefore in no 
event taxable for more than 5/12ths of the fiscal year 1947. 

9. In connection with assignment of error 4(f) Peti¬ 
tioner states that Congress has effectively forbidden any 
state or territory to impose a tax upon the gross earnings 
of national banks and in permitting states or territories 
to impose a tax upon the net incomes of national banks, 
has forbidden the imposition of a higher rate than that 
imposed upon other financial corporations. The Act im¬ 
posing a tax on the gross earnings of national banks doing 
business in the District of Columbia is contrary to both 
of said restrictions, and the discrimination thereby estab¬ 
lished is so arbitrary and capricious as to violate the due 
process clause of the Fifth Amendment of the Constitu¬ 
tion of the United States. 

WHEREFORE, petitioner prays, that this Board may 
hear the proceeding and redetermine petitioner’s said 
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gross earnings taxes for the fiscal year 1946 and refund 
to petitioner $8,840.30 or such amount as may be due it 
upon such redetermination. 


Exhibits C and D 


to 

PETITION OF COLUMBIA NATIONAL B 
OF WASHINGTON 
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(Re Fiscal Year 1947 Gross Earnings Tax) 
District of Columbia—Office of the Assessor 
For Fiscal Year 1947 

Received Jan 15 1946 Collector of Taxes, D. 0. 

First Half 

PAID UNDER PROTEST 
Penalty, -1% each succeeding month. 

A. 0. 22088 

GROSS EARNINGS $147,338.22 @ 6% 
12/23/46 
First Half 

First Half Tax for Year 

Dollars Cts. Dollars Cts. 

4,420 15 8,840 30 

PAID UNDER PROTEST 
COLUMBIA NATIONAL BANK 
911 F St. N. W. 

City 

Please receipt and return to 
Walter B. Guy 


917 15th St. N. W. 

Credit: 9008 

Pay Collector of Taxes, D. C. 

Enclose stamped addressed envelope if receipt is desired. 

NOTICE—If tax for year is paid at one time, present all 
coupons. If only one-half is paid, present the proper half 
together with the Collector’s Coupon. 



6 A 


Jan-17-1947-706 Chk- P 4,420.15 Paid- 
Guy W. Pierson, Collector of Taxes, D. C. 

Received Jan 15 1946 Collector of Taxes, D. C. 

Second Half 

District of Columbia—Office of the Assessor 
For Fiscal Year 1947 
PAID UNDER PROTEST 
Penalty, -1% each, succeeding month. 

A. 0. 22088 

GROSS EARNINGS $147,338.22 @ 6% 

PAID UNDER PROTEST 
12/23/46 
Second Half 
Second Half 
Dollars Cts. 

4,420 15 

COLUMBIA NATIONAL BANK 
911 F St. N. W. 

City 

Please receipt and return 
Walter B. Guy 
917 15th St. N. W. 

Credit: 9008 

Pay Collector of Taxes, D. C. 

Enclose stamped addressed envelope if receipt is desired. 

NOTICE—If tax for year is paid at one time, present all 
coupons. If only one-half is paid, present the proper half 
together with the Collector’s Coupon. 

Jan-17-1947-705 Chk- P 4, 420.15 Paid- 
Guy W. Pierson, Collector of Taxes, D. C. 

• • • • 
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Filed Aug 17 1950 

• * * * 

Docket Nos. 1016, 1017, 1022 

• • • * 

Findings of Fact and Conclusions of Lath 
Findings of Fact 

1. Petitioner, The Columbia National Bank, was or¬ 
ganized as a national bank in 1887, and from that time 
until and including November 30, 1946, had been engaged 
in the operation of a bank in the District of Columbia. 

• • • • 

17 5. On November 30, 1946, pursuant to dn agree¬ 

ment between petitioner and the American Security 
& Trust Company, petitioner sold all of its assets, includ¬ 
ing its goodwill, with certain exceptions hereinafter re¬ 
ferred to, to American Security & Trust Company, which 
assumed all of its deposit liabilities, and its liabilities on 
outstanding drafts and cashier’s and other officer’s checks 
and certified checks. The directors and shareholders of 
petitioner had previously, by resolution, directed such sale, 
and had voted to place petitioner in voluntary liquidation 
and to appoint a liquidating agent therefor. After No¬ 
vember 30, 1946 petitioner did not transact any banking 
business, or any other business except to receive the pro¬ 
ceeds of certain United States savings bonds registered 
in its name, and for convenience had not been transferred 
to American Security and Trust Company, to settle two 
damage claims against petitioner, liability for which the 
American Security & Trust Company had not assumed; 
and to pay taxes and pay liquidating dividends to its 
shareholders. 

• • • • 

7. On December 14, 1946 petitioner filed a gross- 
earnings tax return for the fiscal year ending June 
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30, 1947. On December 23, 1946, the Assessor determined 
that petitioner’s gross earnings for the fiscal year ended 
June 30, 1946 had been $147,338.22, and assessed a tax of 
$8,840.30 thereon. On January 17, 1947, petitioner, under 
protest in writing, paid the amount of the assessment, 
and on March 21, 1947 appealed to this Board (No. 1017) 
from the assessment, upon the ground, among others, that 
the Assessor had erred in refusing to allow petitioner to 
deduct interest paid on savings accounts for purposes of 
determining gross earnings, and that the assessment was 
in the nature of a franchise tax for the fiscal year 1947, 
and petitioner discontinued business and went into liqui¬ 
dation as of November 30, 1946. The petition contained 
certain other assignments of error but they were aban¬ 
doned at the hearing of the appeal. 

• • • • 

20 8. In January or February, 1947 petitioner filed 

a gross-earnings tax return for the fiscal year end¬ 
ing June 30, 1948. On February 28, 1947 the Assessor 
determined that petitioner’s gross earnings for the fiscal 
year ended June 30, 1947 had been $105,364.27, and as¬ 
sessed a tax of $6,321.86 thereon. On March 14, 1947 pe¬ 
titioner, under protest in writing, paid the amount of the 
assessment, and on March 31, 1947 appealed to this Board 
(No. 1022) from the assessment, upon the ground, among 
others, that the Assessor had erred in refusing to allow 
petitioner to deduct interest paid on savings accounts for 
purposes of determining gross earnings, and that the as¬ 
sessment is for the fiscal year 1948 and petitioner discon¬ 
tinued business and went into liquidation as of November 
30, 1946. The petition contained certain other assign¬ 
ments of error but they were abandoned at the hearing 
of the appeal. 

* • • • 
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22 Conclusions of Law 

1. Petitioner was liable for the gross-earnings 
tax for the fiscal year 1947, based upon gross earnings 
for the fiscal year 1946. 

2. Petitioner was liable for the gross-eamingg tax for 
the fiscal year 1948, based upon its gross earnings for the 
period July 1, 1946 to and including November 30, 1946. 

• • • • 

Decision will be entered under Rule 33 . 

/s/ Lawrence Koenigsberger, 
Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 
• • • • 

23 Filed Aug 17 1950 
Docket Nos. 1016,1017,1022 

Memorandum 

The facts in this case are sufficiently like those in the 
appeal of the Hamilton National Bank (Docket No. 837), 
which was reversed by the United States Court of Ap¬ 
peals for the District of Columbia Circuit; and thereafter, 
on remand, proceeded with in accordance with the deci¬ 
sion of the Court, to justify and require like conclusions 
of law. 

Petitioner contends that it is not liable for the tax for 
the fiscal year ended June 30,1948, because it discontinued 
the banking business prior to the beginning of that year 
and was not engaged in business during any portion 
thereof. 

The applicable statute, Act of July 1, 1902 (32 Stat. 
619), as amended by the Act of April 28, 1904 (33 Stat. 
564; D. C. Code 1940, section 47-1703, par. 2) provides: 
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“That hereafter, beginning with the fiscal year com¬ 
mencing July first, nineteen hundred and four, incorpo¬ 
rated savings banks paying interest to their depositors 
shall, through their president or cashier, make a report 
under oath to the board of personal tax appraisers on or 
before^he 1st day of August in each year as to the amount 
of their gross earnings less the amount paid as interest 
to their depositors for the preceding year ending June 30, 
and shall pay thereon to the collector of taxes of the 
District of Columbia four per centum per annum.” 

Petitioner’s theory is that this is a tax for the privi¬ 
lege of doing business during fiscal year succeeding that 
on the earnings of which the tax was computed; and that, 
since no business was transacted during the fiscal year 
July 1,1947 to June 30, 1948, the tax is not payable. 
24 The statute does not denominate the tax as a 
franchise or excise tax, but that is not decisive, 
Security Savings and Commercial Bank v. District of 
Columbia, 51 App. D. C. 316, 279 Fed. 185. Petitioner 
relies to a great extent on Security Savings and Commercial 
Bank v. District of Columbia, supra, in which it was argued 
on behalf of the Bank that interest on obligations of the 
United States were not subject to the tax imposed by the 
statute here involved, because, it was claimed, it was a tax 
on property, and the property being obligations of the 
United States the tax could not be levied thereon. There 
was no contention in regard to the point that the tax was 
invalid if it was a property tax, and the only question 
before the Court was whether it was a property tax. The 
Court held that it was not a property tax and in the 
course of its opinion said, “The amount of tax fluctuates 
with the quantity of business transacted, and is measured 
by it. This indicates an intention to tax the doing of busi¬ 
ness, and not the property; hence, the tax is a franchise 
tax.” 

That part of the foregoing quotation which held that 
the tax is not a property tax was necessary to the de- 
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cision of the case, but the holding that the tax waS a fran¬ 
chise tax, was not necessary to the decision. l[n other 
words, the essential effect of that case was a determina¬ 
tion of what the tax was not; the classification of the tax 
as a franchise, as distinguished from an income^ excise, 
or other kinds of tax was unnecessary for decision. 

The Court also referred to a similar gross-earnings tax 
as a franchise tax in Potomac Electric Power Co f v. Ru¬ 
dolph, 58 App. D. C. 261, 29 Fed. (2d) 634, and in 
District of Columbia v. Riggs National BamJc, 58 App. 
D. C. 349, 30 Fed. (2d) 873, but in those cases, a$ in the 
Security Savings and Commercial Bank case, tjie pre¬ 
cise classification of the tax was not essential to the 
decisions. 

25 Moreover, merely to define the tax as a franchise 
tax does not solve the problem of whether it is a 
tax on the privilege of having done business during the 
past year, upon the earnings of which the tax is coihputed, 
or on the privilege of doing business in the yep,r fol¬ 
lowing. The statute itself furnishes no express clue as to 
that. In this respect it differs from the statute whjich im¬ 
posed a business privilege tax, District of Columbia Reve¬ 
nue Act of 1937, approved August 17, 1937 (50 Stdt. 673, 
688 Title VT), amended by the Act of May 16, 19^8 (52 
Stat. 363), which expressly provided that for the privi¬ 
lege of engaging in business in the District, each person 
so engaged should pay for the fiscal year 1937-1938, a 
tax equal to a certain percentage of his gross receipts in 
excess of $2,000 derived from such business for the calen¬ 
dar year 1936. The fact that that was a tax for the privi¬ 
lege of doing business in the subsequent year was also 
shown, among other things, by the provision that if a 
taxpayer had not been engaged in business durijig an 
entire year prior to the tax year, the tax should be meas¬ 
ured by the gross receipts during the period in which he 
was so engaged, multiplied by a fraction the numerator 








12 A 


of which should be 365 and the denominator of which 
should be the number of days in which he was so engaged. 

That statute was considered by the Court in Neild v. Dis¬ 
trict of Columbia. , 71 App. D. C. 306, 110 Fed. (2d) 246, 
and General Electric Supply Co. v. District of Columbia, 
71 App. D. C. 322, 110 Fed. (2d) 262, and held to be a 
tax for the privilege of engaging in business during the 
year following that on the business of which the tax was 
computed. There is no indication in the statute here 
under consideration of a similar legislative intent. On 
the contrary, the language is unequivocal and so lacking 
in ambigiuty as to leave no room for interpretation. The 
statute simply says that the banks shall [on or before Au¬ 
gust 1 in each year] report their gross earnings 
26 for the preceding year ending June 30, and shall 
pay a tax thereon. There is no suggestion that the 
tax is for the privilege of doing business in the following 
year; or that Congress intended that a bank, by discon¬ 
tinuing business on or before June 30 of any year, should 
escape all taxation on its business for a period up to a 
full year—in the instant case, seven months. 

In the case of banks which were engaged in business 
during the fiscal year ended June 30, 1902, and there¬ 
after discontinued business, the effect of the interpreta¬ 
tion of the statute adopted by the Board would be to im¬ 
pose a tax for one year more than that during which the 
bank had been in operation during the period of the exist¬ 
ence of the statute. For example, a bank engaged in busi¬ 
ness during all of the fiscal year 1902 and going out of 
business say on June 30, 1905, would be required to pay 
gross-earnings taxes based on its earnings for the fiscal 
years ended June 30, 1902, 1903, 1904, and 1905, a total 
of four years, although the bank had been in business dur¬ 
ing only three fiscal years while the statute was in force, 
namely, the fiscal years ended June 30, 1903, 1904 and 
1905. 
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On the other hand, if the interpretation contended for 
by petitioner be adopted, a bank organized on Jfuly 1, 
1903, which would have had no gross earnings fbr the 
fiscal year 1902, and going out of business on June 30, 
1905, would be liable for taxes based on its gross earn¬ 
ings for only the fiscal year ended June 30, 1904, although 
the bank would have been in business for two years while 
the statute was in force (fiscal years ended June 3(j, 1904 
and June 30, 1905). Between these alternatives it seems 
likely that Congress preferred the former, rather than to 
permit a bank to engage in business for a fufl year 
27 without gross-earnings tax liability therefor.! The 
taxation of earnings for a period antedating the 
enactment of the taxing statute is not a novel concept (as 
to which see Brushaber v. Union Pacific R. R. Co., 24C 
U. S. 1; also Revenue Act of 1918, approved February 
24, 1919, 40 Stat. 1057, nor was it such when the Act of 
1902 was passed, Stockdale v. The Insurance Companies, 
87U.S.323). ] 

The precise question here involved was squarely before 
the Court of Appeals in Hazen v. Hardee, 64 AppL 346, 
78 Fed. (2d) 230. That case involved the liability fo tax 
under similar language of section 47-1701, of the receiver 
of a national bank which had discontinued doing business 
as a bank on March 14, 1933, upon which date a conserva¬ 
tor had been appointed, and for which a receiver had been 
appointed on November 1,1933. 

The proceeding was a petition for mandamus to compel 
the receiver to file a return of gross earnings covering 
the eight and one-half months during which the bank had 
been in operation. The receiver had refused to make the 
return, on the grounds that the bank, when the demand 
was made, was not engaged in the banking business; 
that he was not liable to pay any tax which would dunin- 
ish the amount available to pay the bank’s depositors, 
and upon the further ground that he was not one of the 
officers designated by the statute to make the return. 






14 A 


The Court of Appeals overruled these contentions. The 
significant feature of that case from the standpoint of 
the case now under consideration, is that the foundation 
of the court’s decision was necessarily that the receiver 
was required to make the return, and (subject to cer¬ 
tain limitations depending on the course of the bank’s 
liquidation) was liable for the tax, even though it had 
discontinued business before July 1 of the year following 
the one on the earnings of which the tax was to be calcu¬ 
lated. As to this, the Court said: 

28 “From July 1, 1932, to March 14, 1933, a period 
of eight and a half months, the bank was engaged 

in business. It was required on August 1, 1933, to certify 
the amount of its gross earnings over the preceding twelve 
months or any part thereof, on the basis of which its tax 
liability was computed, payable one-half in September and 
the balance in March following.” 

/s/ Lawrence Koenigsberger, 
Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 

• • • • 

29 Filed Oct 2 1950 

DOCKET NO. 1017 

• • • • 

Decision 

This proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof, and of the 
evidence adduced at the hearing on said petition, and of 
the computation of the parties filed herein, it is, by the 
Board this 2nd day of October, 1950, 

ADJLDGED and DETERMINED, That the assessment 
of $8,840.30, tax upon the gross earnings of the petitioner, 





The Columbia National Bank of Washington, a corpora¬ 
tion, for the fiscal year ended June 30, 1947, shohld be 
reduced to $5,324.33, being four per centum of $133,108.17, 
petitioner’s gross earnings from June 30, 1945 to June 
30, 1946, less $14,230.05, interest paid on savings deposits 
for the fiscal year ended June 30,1946. 

The petitioner is entitled to a refund of $3,515.97. 

/s/ Lawrence Koenigsberger, 
jt Lawrence Koenigsberger^ 

Member Sole, 

Board of Tax Appeals for 
the District of Columbia 


30 Filed Oct 30 1950 

P • • • * 

l 

Docket No. 1017 


Petition of Taxpayer for Review by the United States 
Court of Appeals, District of Columbia Circuit of a 
Decision by the Board of Tax Appeals for the Dis¬ 
trict of Columbia. 

• • • • 

36 Filed Mar 31 1947 

BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 
THE COLUMBIA NATIONAL BANK OF 
WASHINGTON, 

Petitioner 


vs. 

DISTRICT OF COLUMBIA, 

Respondent. 


DOCKET NO. 1022 
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Petition 

The above named Petitioner petitions for a cancellation 
and reduction of an assessment of gross earnings taxes 
against it for the fiscal year 1948 and alleges as follows: 

1. Petitioner is a banking corporation organized under 
the National Banking Act and, until November 30, 1946 
maintained its principal place of business at 911 F Street, 
N. W., Washington, D. C. As of November 30, 1946, 
Petitioner discontinued business and entertS^ into a con¬ 
tract with the American Security & Trust Company of 
Washington, D. C., whereby it sold, assigned, transferred 
and conveyed certain of its assets to the American Secur¬ 
ity Trust Company, which trust company has since said 
November 30, 1946, conducted a branch of its banking 
business in the former quarters of Petitoner; that the 
undersigned, Walter B. Guy, is the Liquidating Agent of 
Petitioner, having been so appointed by resolution of more 
than two-thirds of its stockholders, has been acting in 
that capacity since Petitioner discontinued business and 
said Liquidating Agent made the payment of taxes here¬ 
inafter recited, from funds turned over to him as said 
Liquidating Agent. 

2. That the matters in controversy are taxes in the 
sum of $6,321.86 upon the gross earnings of the Petitioner 
for the fiscal year 1948. 

3. Petitioner ceased business as a national bank and 
went into liquidation as of November 30, 1946 

37 Through its liquidating agent it filed a gross earn. 

ings return covering the period from July 1, 1946, 
through November 30, 1946, (Exhibit A). Based on said 
return respondent made an assessment against petitioner 
for the fiscal year 1948 in the amount of $6,321.86 (Ex¬ 
hibits B, C and D). Said tax was paid under protest on 
March 14, 1947, and the entire amount of said tax is in 
controversy. 
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4. The assessment of the tax set for^th in the notice of 
assessment is based upon the following errors: 

(a) The respondent failed to allow Petitioner to omit 
capital gains, or in the alternative to set off capital losses, 
in determining gross earnings j 

(b) Respondent failed to allow Petitioner to deduct 
interest paid on savings accounts for purposes of deter- 
ming gross earnings; 

(c) Respondent refused to allow Petitioner to exclude 
unearned safe deposit box rentals in determining gross 
earnings; 

(d) Said assessment is for the fiscal year 194^ and 
Petitioner discontinued business and went into liquida¬ 
tion as of November 30,1946; and 

(e) The Act under which said tax is imposed is un¬ 
justly discriminatory against national banks doing (busi¬ 
ness in the District of Columbia and amounts to a taking 
of property without due process of law in violation of the 
Fifth Amendment to the Constitution of the United States. 

5. In connection with assignment of error 4 (a) peti¬ 
tioner states that for the period July 1, 1946 to Novem¬ 
ber 30, 1946 it sustained capital gains on bond transac¬ 
tions amounting to $58,666.45 and capital losses from ljond 
transactions of $3,826.26. 

6. In connection with assignment of error 4 (b) Peti¬ 
tioner states that during the period July 1, 1946 to No¬ 
vember 30, 1946 it paid $7,559.62 by way of interest 
on savings accounts on deposit with it. 

7. In connection with assignment of error 4 (c) Peti¬ 
tioner states that during the period July 1, 1946 to No¬ 
vember 30, 1946, it received safe deposit box rental^ of 
$2,228.56. Its safe deposit box rentals are payable in 

advance and normally on the basis of one year’s 
38 rental. When it discontinued business and sold its 
assets to the American Security and Trust Com¬ 
pany as of November 30, 1946, $2,638.00 of safe deposit 
box rentals which had been paid to it had not yet been 
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earned and it made allowance of that amount to the 
American Security & Trust Company in connection with 
said sale. Petitioner is advised that said American Secur¬ 
ity & Trust Company will include those safe deposit box 
rentals in its return covering the period July 1, 1946 to 
June 30,1947. 

8. In connection with assignment of error 4 (d) Peti¬ 
tioner states that inasmuch as it discontinued business 
and went into liquidation as of November 30, 1946, it is 
not liable for any taxes for the fiscal year 1948. 

9. In connection with assignment of error 4 (e) Peti¬ 
tioner states that Congress has effectively forbidden any 
state or territory to impose a tax upon the gross earn¬ 
ings of national banks and in permitting states or terri¬ 
tories to impose a tax upon the net incomes of national 
banks, has forbidden the imposition of a higher rate than 
that imposed upon other financial corporations. The Act 
imposing a tax on the gross earnings of national banks 
doing business in the District of Columbia is contrary to 
both of said restrictions, and the discrimination thereby 
established is so arbitrary and capricious as to violate 
the due process clause of the Fifth Amendment of the 
Constitution of the United States. 

WHEREFORE Petitioner prays that this Board may 
hear the proceeding and redetermine Petitioner’s said 
gross earnings taxes for the fiscal year 1948 and refund 
to Petitioner $6,321.86 or such amount as may be due it 
upon such redetermination. 

• • • • 

43 Exhibits C and D 

PETITION OF THE 

COLUMBIA NATIONAL BANK OF WASHINGTON. 

(Re Fiscal Year 1947 Gross Earnings Tax) 

District of Columbia—Office of the Assessor 
For Fiscal Year 1948 
Paid Under Protest 
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Bill for First Half—Due in SEPTEMBER 1947 V 

Please receipt and return 
Penalty,—1% each succeeding month. 

First Half 

GROSS EARNINGS $105,364.27 @ 6% 

2/28/47 
First Half 
First Half 
Dollars Cts. 

3,160 93 

Tax for Year 
Dollars Cts. 

6,321 86 

PAID UNDER PROTEST 
The Columbia National Bank of Washington 
c/o Walter B. Guy, Liquidating Agent 
917 15th Street, N. W. 

Washington, D. C. 

Credit: 9008 

Pay Collector of Taxes, D. C. 

Enclose stamped addressed envelope if receipt is desired. 

NOTICE—If tax for year is paid at one time, present all 
coupons. If only one-half is paid, present the proper 
half together with the Collectors Coupon. 

Mar 14-47 577 0 Lst Chk 3,160.93 
PAID Guy W. Pierson Collector of Taxes, D. C. 

District of Columbia—Office of the Assessor 
For Fiscal Year 1948 
Paid Under Protest 
Bill for Second Half 
Penalty,—1% each succeeding month 
Second Half 

GROSS EARNINGS $105,364.27 @ 6% 

2/28/47 
Second Half 
Second Half 
Dollars Cts. 

3,160 93 
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PAID UNDER PROTEST 
The Columbia National Bank of Washington 
c/o Walter B. Gny, Liquidating Agent 
917 15th Street, N. W. 

Washington, D. C. 

Credit: 9008 

Pay Collector of Taxes, D. C. 

Enclose stamped addressed envelope if receipt is desired. 
NOTICE—If tax for year is paid at one time, present 
all coupons. If only one-half is paid, present the proper 
half together with the Collector’s Coupon. 

Mar 14-47 578 0 Lst Chk 3,160.93 

PAID—Guy W. Pierson, Collector of Taxes, D. C. 

• • • • 


50 Filed Oct 11 1950 

DOCKET NO. 1022 


Decision 

This proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof, and of the 
evidence adduced at the hearing on said petition, and of 
the computation of the parties filed herein, it is, by the 
Board this 11th day of October, 1950, 

ADJUDGED and DETERMINED, That the assessment 
of $6,321.86 tax upon the gross earnings of the petitioner, 
Columbia National Bank, a corporation, for the fiscal year 
ended June 30, 1948, should be reduced to $3,806.67 being 
four per centum of $95,166.65 petitioner’s gross earnings 
from June 30, 1946 to June 30, 1947 less $7,559.62 interest 
paid on savings deposits for the fiscal vear ended June 
30,1947. 


21A 


The petitioner is entitled to a refund of $2,515.19). 

/s/ Lawrence Koenigsberger, 
Lawrence Koenigsberger,; 
Member Sole, 

Board of Tax Appeals for 

the District of Columbia 

• * • • 

51 Filed Nov 2 1950 

• • • • 

Docket No. 1022 

Petition of Taxpayer for Review by the United States 
Court of Appeals, District of Columbia Circuit of a 
Decision by the Board of Tax Appeals for the Dis¬ 
trict of Columbia. 

• * • * 
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Respondent’s Statement 
of 

QUESTIONS PRESENTED 


Docket No. 10,844. —The question presented is whethe^, 
under the applicable statute, a national bank which had 
gross earnings for the entire 12 months of the fiscal year 
ended June 30, 1946, and which was engaged in the banking 
business for the first 5 months of the following fiscal year 
but not thereafter, is liable for a tax computed on the entirje 
amount of such gross earnings for the year ended June 3C, 
1946, or only on 5/12ths thereof. 

Docket No. 10,854. —The question presented is whether k 
national bank which engaged in the banking business for the 
first 5 months of the fiscal year ended June 30,1947, but not 
thereafter, is liable for a tax on its gross earnings for that; 
period of 5 months under the applicable statute. 
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IN THE 

United States Court of Appeals 

for the District of Columbia Circuit 


Nos. 10,844 and 10,854 


The Columbia National Bank of Washington, Petitioner, 

v. 

District of Columbia, Respondent. 


ON PETITION FOR REVIEW OF DECISIONS OF THE BOARD OF TAk 
‘ APPEALS FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR RESPONDENT 


SUMMARY OF ARGUMENT 

The statute involved imposes taxes on gross earnings of 
banks each year. Banks are required to report, on or before 
August first each year, their gross earnings for the preced¬ 
ing year ending June 30th and to pay the taxes computed 
thereon. The tax is a franchise tax for the doing of business^ 
If no business is done, there will be no earnings and, therer 
fore, no tax. The amount of the tax fluctuates with the 
quantity of business transacted, and is measured by it. 


1 
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. The tax is clearly imposed upon the gross earnings of 
business done and previously enjoyed; and in its operation 
there is automatic apportionment of the tax where a tax¬ 
payer engages in business for less than a full year. Peti¬ 
tioner’s contention that the tax is in lieu of personal taxes 
for each next ensuing year has no basis in the statute or 
applicable decisions and is erroneous. 

Petitioner’s theory of tax apportionment under the stat¬ 
ute involved, whereby only a fraction of its gross earnings 
would be taxed for the year preceding that in which it 
ceased to engage in business and none of its gross earnings 
would be taxed for the year in which it ceased to engage in 
business, has no basis in the statute and is clearly erroneous. 
The automatic system of tax apportionment accomplished 
by the statute is in accord with the “benefits received” 
theory of taxation, relied on by petitioner, and is infinitely 
fair and non-discriminatory. If petitioner’s theory of frac¬ 
tional apportionment is adopted, unfair and discriminatory 
taxation would result, and the clear intent of Congress as 
expressed in the statute involved would be ignored and 
frustrated. 


ARGUMENT 

I 

The tax imposed upon gross earnings each year is based 
upon business done and not upon business to be done 
in a subsequent year. 

There is no dispute about the material facts in this case. 
Petitioner, a national bank, was engaged in business as such 
in the District of Columbia from 1887 until November 30, 
1946, when it discontinued such business (App. 7). 

Sec. 6, Pars. 5 and 7, of the Act of July 1, 1902, 32 Stat. 
619, c. 1352, as amended (Secs. 47-1701 and 47-1703, D. C. 
Code 1940), portions of which are set forth on pages 4 and 
5 of petitioner’s brief, require banks and trust companies, 
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through their proper officers, to make affidavits to the BoaJrd 
of Personal Tax Appraisers on or before the first day of 
August each year as to the amounts of their gross earnirigs 
“for the preceding year” ending the 30th of June, and to 
pay to the Collector of Taxes the prescribed percentage of 
such gross earnings. National banks are required to pay 
six per centum on their gross earnings; and incorporated 
savings banks paying interest to their depositors are re¬ 
quired to pay four per centum on their gross earnings, after 
having deducted the amount paid as interest to their de¬ 
positors. 

Petitioner filed its affidavits (returns) of gross earnings 
for the period from July 1, 1945 to June 30, 1946 (App. 3) 
and for the period from July 1, 1946 to November 30, 1946, 
when it ceased doing business as a national bank (App. 16). 
[Although petitioner was assessed on its gross earnings 
at 6%, as a national bank (Tr. 19, 20), the Board of Tax 
Appeals for the District of Columbia determined that peti¬ 
tioner should be taxed on such earnings at 4%, less interest 
paid to depositors, as an incorporated savings bank (tTr. 
22; App. 14,15).] 

Under the plain language of the statutes involved, the 
petitioner, whether classified as a “national bank” or as an 
“incorporated savings bank,” was required to report;its 
gross earnings “for the preceding year” ending the 30th 
day of June on or before the First day of August each year, 
including the years here involved. Petitioner contends, how¬ 
ever, that the tax is a franchise tax (Pet. Br., p. 10) and, 
consequently, although the tax is “measured” by the earn¬ 
ings for a particular year it is a “tax for the ensuing year” 
(Pet. Br., p. 8.) 

Undoubtedly, the tax here involved is a franchise tax, as 
determined by this Court in Security Savings £ Commercial 
Bank v. District of Columbia , 51 App. D. C. 316, 279 Fed. 
185, levied on the doing of business in the District. This 
Court said in that case: 
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“* « • if there are no earnings, there will be no 
tax, no matter how much property the corporation 
may own, and there will be no earnings unless busi¬ 
ness is done. The amount of the tax fluctuates with 
the quantity of business transacted, and is meas¬ 
ured by it. * * *” (Emphasis supplied.) 

There is nothing, however, in the statute involved or the 
decisions of this Court construing it warranting assump¬ 
tion that the tax is imposed for the doing of business during 
a year other than that in which the business is done. The 
statute, in plain terms, imposes the tax upon the gross 
earnings which have been earned during the preceding 
year; and, as this Court pointed out in the Security Sav¬ 
ings & Commercial Bank case, supra, there will be no earn¬ 
ings unless business is done, and if there are no earnings 
there will be no tax. The tax is clearly imposed upon the 
fruits of the business already enjoyed. The amount of tax 
due, of course, cannot be determined until the amount of 
gross earnings is known at the end of the prescribed period 
or after the taxpayer discontinues business. There is 
nothing novel in this method of taxation; it is common to 
Federal, District of Columbia and various State income 
tax laws. 

Neither is the tax unfair, unequal, or discriminatory. 
This Court also pointed out in the Security Savings & Com¬ 
mercial Bank case, supra, that the amount of tax fluctuates 
with the quantity of business done. The tax is self-appor¬ 
tioning; since it is measured by gross earnings from busi¬ 
ness done, any taxpayer engaged in business for only one 
day, one w’eek, five months, or other period of time less 
than a full year, is required to pay a tax on its gross earn¬ 
ings from the business done for that period. 

The respective contentions of the parties can be simply 
illustrated by applying them to the periods of business done 
by three hypothetical banks, as follow’s: 
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(1) X Bank began doing business on January 1,19^0, 
and discontinued business on December 31, 1940. 

(2) Y Bank began doing business on July 1, 19-^0, 
and discontinued business on June 30, 1941. 

(3) Z Bank began doing business on July 1, 1940, 
and discontinued business on November 30, 1941. 

The District’s Contentions: 

(1) X Bank .—On or before August 1, 1940, the bank 
'must file its return of gross earnings for the six months 
ending June 30, 1940, and on or before August 1, 1941, 
the bank must also file its return of gross earnings for 
the remaining six months ending December 31, 1940, 
and pay the taxes when due. Thus the bank has been 
taxed on its gross earnings only for the twelve months 
during which it was engaged in business, no more ai^d 
no less, although the tax was computed and paid dur¬ 
ing two different fiscal years. 

(2) Y Bank .—Since the bank did no business and, 
therefore, had no earnings for the year ending June 
30, 1940 (the day before it began to do business), it 
files no return and pays no tax until 1941. On or 
before August 1, 1941, although the bank discontinued 
business on June 30, 1941, the bank must file its return 
of gross earnings for the year ending June 30, 1941, 
and pay the tax computed thereon. Thus, as in the 
case of X Bank, Y Bank has been taxed on its gross 
earnings only for the period when it engaged n 
business. 

(3) Z Bank .—On or before August 1, 1941, the bank 
must file a return of its gross earnings for the preced¬ 
ing year ending June 30, 1941, and pay the tax when 
due. Then, any time after November 30, 1941, but not 
later than August 1, 1942, the bank must also file a 
return of its gross earnings for the five months ending 
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November 30, 1941 (which are part of the year ending 
June 30,1942), and pay the tax thereon when due. Here, 
also, as in the cases of X Bank and Y Bank, the bank 
has been taxed on its gross earnings only for the period 
when it engaged in business. 

The Petitioner’s Contentions: 

(1) X Bank .—The bank owes no tax for the business 
done from January 1,1940 to June 30,1940. The gross 
earnings of the bank for that period is the measure of 
the tax for the ensuing fiscal year. However, since the 
bank engaged in business for only six months of the 
fiscal year beginning July 1, 1940 and ending June 30, 
1941, it can be taxed on only 6/12ths of its earnings 
from January 1, 1940 to June 30, 1940. The bank can¬ 
not be taxed at all on its gross earnings for the period 
from July 1, 1940 to December 31, 1940, because it did 
not engage in business during the fiscal year beginning 
July 1, 1941. Thus, although X Bank engaged in. busi¬ 
ness for 12 months, its full tax liability must be based 
upon 6/12ths of its gross earnings for the first six 
months only. 

(2) Y Bank .—This bank owes no tax at all. Although 
it is true that the bank engaged in business for 12 
months and had gross earnings, it had no gross earn¬ 
ings for the year ending June 30, 1940, the day before 
it began business, and, therefore, nothing by which to 
compute the tax for engaging in business during the 
ensuing fiscal year beginning July 1, 1940. Further¬ 
more, although the bank engaged in business and had 
gross earnings during the entire year ending June 30, 
1941, it cannot be taxed because the tax is for the en¬ 
suing year and it ceased to do business the day before 
such year began. 

(3) Z Bank .—This bank owes no tax for the business 
done from July 1, 1940 to June 30, 1941. Although it 
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is true that the bank engaged in business for that f|dl 
year, it had no gross earnings for the preceding yehr 
ending June 30, 1940, the day before it began business, 
and, therefore, nothing by which to compute the tax fbr 
engaging in business during the ensuing year beginning 
July 1, 1940. The gross earnings of the bank for the 
year ending June 30, 1941, is the measure of the tax 
for the ensuing fiscal year beginning July 1,1941. How¬ 
ever, since the bank engaged in business for only five 
months of the fiscal year beginning July 1,1941 and end¬ 
ing June 30, 1942, it can be taxed on only 5/12ths of its 
earnings from July 1,1940 to June 30,1941. The ba^ik 
cannot be taxed at all on its gross earnings for tjie 
period from July 1,1941 to November 30,1941, because 
it did not engage in business during the fiscal year be¬ 
ginning July 1, 1942, having ceased to do business bn 
November 30, 1941. Thus, although Z Bank engaged 
in business for one year and five months, its full tfix 
liability must be based upon 5/12ths of its gross earn¬ 
ings for the first 12 months only. 


The District’s contentions are wholly supported by this 
Court’s decision in the case of Hazen v. Hardee, 64 App. 
D. C. 346, 78 F. 2d 230. The only real difference between 
that case and the present case is that the Hardee case was 
a mandamus suit to compel the filing of returns on which 
to base the assessment of the tax, whereas the present ca$e 
is a suit to recover the tax after it has been assessed ai^d 
paid. The tax principle is the same. The Hardee case in¬ 
volved taxation of the gross earnings of a bank during the 
period from July 1,1932 to March 14, 1933, under the saipe 
statute here involved prior to its amendment by Title IV, 
Sec. 2, of the District of Columbia Revenue Act of 1939, 33 
Stat. 1085, 1107. [The amendments made by Title IV, SeJ;. 
2, of the 1939 Act did not change the material provisions 
with respect to the taxation of banks.] The bank had been 
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closed by Presidential proclamation and was in receiver¬ 
ship. The Comptroller had refused to allow the receiver 
to make the return of the bank’s gross earnings for the 
above period for several reasons, two of which were that the 
bank ‘‘was not engaged in the banking business” and “no 
tax W’as due” (64 App. D. C. 347). The Assessor certified 
to the Commissioners of the District of Columbia that the 
information at hand or procurable by him did not. afford a 
satisfactory basis for assessment of the tax and requested 
that the Commissioners petition the court for mandamus 
against the bank to compel the filing of a return. This was 
done; but the petition was dismissed. On appeal this Court 
pointed out that the bank was engaged in business for the 
period from July 1, 1932 to March 14, 1933, and that it was 
required, on August 1, 1933, to certify the amount of its 
gross earnings “over the preceding twelve months or any 
part thereof, on the basis of which its tax liability was 
computed” (64 App. D. C. 347). In reversing the lower 
court and remanding the case to that court with instruc¬ 
tions to issue the writ, this Court said (64 App. D. C. 348): 

“* * * The object of a writ of mandamus is to 
enforce, against any person, a duty which the law 
requires him to perform. Here, as we have seen, 
the law requires the bank, through its president or 
cashier, to file the return, but by the terms of his 
appointment the receiver supplants the officials of 
the bank and, for the purposes we are discussing, 
becomes the alter ego of the officer of the bank upon 
whom the statute imposes the obligation.” 

It is clearly established that mandamus will not issue 
unless the law not only authorizes the demanded action, 
but requires it, and the duty must be clear and indisputable. 
United States ex rel. United States Borax Co. v. lekes, 68 
App. D. C. 399, 409, 98 F. 2d 271, 281, cert, denied 305 U. 5. 
619, 59 S. Ct. 80,83-L. Ed. 395. In the Hardee case, supra, 
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If the duty to file the tax return so that the proper tax cou ld 
be assessed had not been “clear and indisputable” this 
Court certainly would not have instructed the lower court 
to issue the writ. 

It is respectfully submitted that the petitioner’s conten¬ 
tions are not supported by any decisions of this Court. Tiie 
assertions in petitioner’s brief (p. 8) that the present 
statutes are but modifications of the original gross earn¬ 
ings tax Act of October 1, 1890, 26 Stat. 625, 629, c. 12^:6, 
and that the scheme of taxation has never changed, ^re 
erroneous. American Security & Trust Co. v. District of 
Columbia, 29 App. D. C. 265 (1907), cited in petitioner ’s 
brief (p. 9) as authority for clearly recognizing these prin¬ 
ciples, holds to the contrary. The first paragraph of the 
Court’s opinion states: 

“** * * rpj ie ac j. 0 £ j u iy ^ 1902 , worked a radical 
change in the scheme of taxation of trust companies 
in two respects. It not only increased the rate 
from iy 2 to 6 per cent of gross earnings, but 
changed the tax year from the calendar to the fiscal 
year. It took effect from its approval on the first 
day of the new fiscal year, and expressly repealed 
the inconsistent provisions of the act of October 1, 
1890. From and after July 1,1902, the new scheme 
and rate expressly prevailed.” (Emphasis sup¬ 
plied. ) 

The Act of October 1, 1890, supra, on which petitioner 
relies as authority for supporting its contention that the 
gross earnings tax imposed under the Act of July 1, 19C2, 
supra, as amended, is for each next ensuing year was an 
Act providing for the “incorporation of trust, loan, mort¬ 
gage and certain other corporations within the District of 
Columbia.” Sec. 16 of the 1890 Act provided that any com¬ 
pany organized or qualified to act thereunder should, with¬ 
in twenty days after the first of January each yea^-, 
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report its gross earnings for the preceding year ending 
December 31, and pay to the District of Columbia a tax 
thereon at l 1 /* per cent in lieu of personal taxes ‘‘for each 
next ensuing year.” Obviously, the term “for each next 
ensuing year” contained in Sec. 16 of the 1890 Act relied 
upon by the petitioner is inconsistent with the plain and un¬ 
ambiguous provisions of Pars. 5 and 7, Sec. 6, of the Act of 
July 1, 1902, supra, and therefore was expressly repealed. 
Congress, having omitted to provide that the tax on gross 
earnings under the 1902 Act, or in any of the amendments 
thereto, is “for each next ensuing year,” clearly intended 
to tax the fruits of business done. 1 In other words, Congress 
imposed the tax on gross earnings from business already 
enjoyed. To hold that the tax must be imposed in the 
manner contended by petitioner would clearly violate the 
plain provisions of the statute and require the .Court to 
supply the missing statutory language. The Court refused 

to do this in a recent case. Story v. Snyder, -U. S. App. 

D. C.-, 184 F. 2d 454, 458. 

By way of comparison, the Court’s attention is invited 
to the case of Neild v. District of Columbia, 71 App. D. C. 
306,110 F. 2d 246, which involved a gross receipts tax. The 
statute, as the Court pointed out in the first paragraph of 
its opinion, imposed the tax upon the privilege of engaging 
in business in the District “during the fiscal year 1937- 
1938.” The Court also pointed out (71 App. D. C. 315) 
that the tax, generally, was measured by the gross receipts 
from business done for the calendar year 1936, and that 
there was provision for apportionment of the tax where the 
taxpayer had not been engaged in business for an entire 
year prior to approval of the Act. The 1937-1938 business 
privilege tax was a one-vear tax which was re-enacted in 
1938 as an annual tax 2 but abandoned in 1939 when the Dis- 

1 There is no question in this case as to whether the tax is or is not “in lieu 
or personal taxes ’ ’ or whether, if so, such taxes would be for the year in which 
the business was done or for the next ensuing year. It is therefore deemed 
inappropriate to discuss such questions. 

2 Sec. 6 of the Act of May 16, 1938, 52 Stat. 35G, 363, c. 223. 
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trict of Columbia Income Tax Act was enacted. 3 Under t]ke 
1902 Act here involved the tax in an annual tax imposed 
upon the gross earnings of business done, and there is au¬ 
tomatic apportionment where a taxpayer engages in busi¬ 
ness less than a full year. 

II 

Petitioner’s apportionment theory is erroneous. 

As pointed out in Argument I, supra, petitioner’s ap¬ 
portionment theory under the 1902 Act, as amended, is 
erroneous. The amount of tax payable fluctuates according 
io the amount of business done, as stated in the Secur\iy 
Savings & Commercial Bank case, supra. 

Even if a taxpayer merely ceases to do business for a 
period of time and thereafter again engages in business, 
there is no tax for the period when no business was done 
because there has been no gross earnings during such period. 
This automatic system of tax apportionment is in accord 
with the “benefits received” theory of taxation referred 
to in petitioner’s brief (pp. 13, 17); it is infinitely fair and 
non-discriminatory. 

Tax apportionment formulas relating to taxation of tan- 
-gible personal property used in interstate commerce, such 
as involved in Smoot Sand and Gravel Corp. v. District of 
Columbia, 84 U. S. App. D. C. 367, 174 F. 2d 505, relied 
upon by petitioner, are clearly not applicable. The capital 
stock tax cases relied upon by petitioner are likewise ijot 
applicable. However, the case of People ex rel. Mutual ■ 
Trust Co. v. Miller, 177 N. Y. 51, 69 N. E. 124, which peti¬ 
tioner states (Br., p. 14) “best exemplifies petitioner s 
contention” in respect to its theory of tax apportionment, 

3 Title VII of the District of Columbia Revenue Act of 1939, 53 S^at. 
1085, 1119, c. 367. 
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supports, on the contrary, the District’s position. In that 
case the Court of Appeals of New York treated the capital 
stock tax there involved as an exaction for the privileges 
afforded the taxpaver for the past year. The Court stated 
(69 N. E. 126): 

“ * * * It would be unreasonable to hold that a tax 
on doing business covers the whole year, when 
business was done for only six days. A tax is pre¬ 
sumed to be laid by the state in return for some 
proportionate value received by the taxpayer, and 
the Legislature, in imposing an annual tax for the 
privilege of doing business, intended, as we think, 
that it should he based upon the period that the 
privilege was extended and enjoyed.” (Emphasis 
supplied.) 

In the case of People ex rel. N. Y. C. & H. R. R. Co. v. Gaus, 
200 N. Y. 328, 93 N. E. 988, which petitioner points out (Br., 
pp. 15-17) distinguished the Miller case, the same court 
stated in respect to the Miller case (93 N. E. 989): 

“• * * In that case we treated the franchise tax 
as an exaction for the privilege afforded to the cor¬ 
poration for the past year. After our decision, 
however, the Legislature amended section 182 of 
the tax law so as to provide that the tax should be 
paid in advance. The amendment changed the 
character of the tax as to corporations embraced 
within that section, from a payment for past privi¬ 
leges already enjoyed to a payment for privileges 
to he enjoyed in the following year. * * * While the 
tax in each case in a franchise tax and so regarded' 
in law , there is a very marked distinction between 
the two.” (Eipphasis supplied.) 

The exact opposite was done by Congress with respect to 
the District of Columbia; i. e., the character of the District 
tax was changed from a payment for privileges to be en- 
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joyed the following year under the Act of October 1, 1890, 
supra, to a payment for past privileges already enjoyed 
under the Act of July 1, 1902, supra. 

The District statute here involved, as pointed out above, 
^ automatically and fairly apportions the tax. The New York 
statute involved in the Miller case, supra, based the tax on 
the amount of capital stock, surplus, and undivided profits, 
rather than on gross earnings. There was, therefore, no 
automatic apportionment of the tax under the statute in the 
Miller case, but the court accomplished fair tax apportiob- 
t ment—based upon the amount of business done—by statu¬ 

tory construction. 

CONCLUSION 

The petitioner was liable for taxes on its gross earnings 
i for the periods involved and the decision of the Board of 
Tax Appeals in this respect should be affirmed. 

j 

Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, I). C., 

' Chester H. Gray, 

Principal Assistant Corporation Counsel, 

D. C j 

George C. Updegraff, 

Assistant Corporation Counsel, D. C., 
t Attorneys for Respondent, 

District Building, 

Washington 4, D. C. 
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United States Court of Appeals 
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No. 10,854 


The Columbia National Bank of Washington, Petitioner, 


District of Columbia, Respondent . 


ON PETITION FOR REVIEW OF DECISION OF THE BOARD OF 
TAX APPEALS FOR THE DISTRICT OF COLUMBIA 


ANSWER TO PETITION FOR REHEARING 


Petitioner contends in its petition for rehearing that) it 
did not seek to have the Court read into the statute involved 
words which are not there but merely sought to have ihe 
Court interpret the statute so as to give effect to the plfiin 
intent of Congress. The petitioner insists that the statute 
imposes a tax for the doing of business in the year subse¬ 
quent to the year in which the earnings are earned, but 
the statute does not so provide, as clearly pointed out in 
the majority opinion of the Court. The imposition of ^he 
tax is clearly imposed upon the fruits of the business jal- 
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ready enjoyed. When an Act of Congress speaks in clear 
and certain language, such as it has done in the statutory 
provisions involved, there is an end to construction and the 
statute is taken to mean what it says. Colgate Palm Olive 
Peet Co. v. District of Columbia , 71 App. D. C. 324, 110 F. 
2d 264. The various paragraphs of Section 6 of the Act of 
July 1, 1902, 32 Stat. 691, ch. 1352 (the statute involved) 
are self evident of the fact that Congress specifically fixed 
the application of taxes “for” the subsequent year with 
'respect to certain classes of taxpayers and in others as, 
in its judgment, was deemed proper. For example, Con¬ 
gress taxed private banks and bankers not incorporated at 
a fixed sum per annum (Par. 14; Sec. 47-1706, D. C. Code, 
1940) rather than on gross earnings for the preceding year 
as it did with respect to national banks, other incorporated 
banks, trust companies and incorporated savings banks. 
Then as to such taxes for private banks and bankers, Con¬ 
gress provided that the taxes “shall date from the 1st 
day of July in each year and expire on the 30th day of June 
following” Sec. 47-1709. D. C. Code 1940. 

Had Congress intended to exempt any bank or trust 
company from taxes on its gross earnings for the year pre¬ 
ceding the year in which it ceased to do business it would 
have done so in clear and specific language. Notwithstand¬ 
ing the petitioner denies that it is seeking to have the Court 
read the necessary exempting words into the statute, such 
exemption could not be obtained without reading into the 
statute the words quoted in the majority opinion of the 
Court. The circumstance that the tax bills used in billing 
banks and trust companies for their gross earnings taxes 
stated that they were “for” a fiscal year is easily explain¬ 
able. The taxes produced by the gross earnings taxes 
are used for the purpose of defraying expenses of the Dis¬ 
trict of Columbia “for” the fiscal year. The District’s 
revenue must be appropriated annually-to defray its ex¬ 
penses (Sec. 47-501, D. C. Code, 1940). The billing and 
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collection of a tax can have no effect whatsoever upon the 
manner or method in which a tax is imposed. It would 
serve just as well, however, if the bills for gross earnifigs 
taxes were changed to read, as the statute provides, that 
the taxes covered by the bill were taxes on gross earnings 
“for the preceding year ending June 30th.” 

As the second ground stated in the petition for rehear¬ 
ing, it is alleged that the assumption of the Court that 
petitioner would enjoy a tax-free period if its contentions 
were adopted is not a fact. This is not a matter of assump¬ 
tion ; and it is a fact that the petitioner would enjoy a tix- 
free period if its contentions had been adopted by the 
Court, as clearly set forth in the brief for respondent 
(pages 4 to 7, inch). 

On page 4 of the petition for rehearing, a reference is 
made to dicta in the opinion of the Board of Tax Appeals 
to the effect that in the case of banks which were engaged in 
business during the fiscal year ended June 30, 1902, aijd 
thereafter discontinued business, the effect of the Boartrs 
interpretation of the statute would be to impose a tax for 
one year more than that during which the Bank had been fn 
operation during the period of the existence of the statute. 
This dicta, however, is erroneous. Petitioners contend 
that the tax involved is for the year following that in which 
the gross earnings are earned. However, the statute in 
plain terms imposes the tax upon the gross earnings whicjh 
have been earned during the “preceding year” and as thfs 
Court pointed out in Security Savings & Commercial Banfc 
v. District of Columbia , 51 App. D. C. 316, 279 Fed. 185, If 
there are no earnings there will be no tax; the amount <jf 
the tax fluctuates with the quantity of business done and 
is measured by it. 

Petitioner also contends as a basis for urging the Couift 
to grant a rehearing that the interpretation placed upon the 
statute involved by the majority opinion leads to unjust 
results and results completely at variance with the plain 
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intent of the statute. It is believed that the argument in 
the brief for respondent, filed in this appeal, completely 
dispels these contentions. It seems quite clear that if the 
contentions of petitioner had been adopted by this Court 
there would undoubtedly result unjust and discriminatory 
taxation by exempting gross earnings of a bank during its 
last fiscal year of business when there is no provision for 
such exemption in the statute; nor is there any warrant 
in the legislative history leading to any of the conclusions 
advanced by petitioner. Any loss in taxes as a result of 
such unsanctioned exemption would have to be paid by in¬ 
creasing the tax rate applicable to real and personal prop¬ 
erty to produce the required revenue under Section 47-501, 
D. C. Code, 1940, supra , thus imposing an unjust additional 
burden of taxation upon property owners to pay the taxes 
which such bank clearly is required to pay. 

Petitioner also argues under its third ground for the 
granting of its petition for rehearing that the interpreta¬ 
tion placed upon the statute involved by the majority opin¬ 
ion of the Court would mean that a trust company in busi¬ 
ness both prior and subsequent to the 1902 Act would be 
taxed twice for engaging in business for a single period, 
i.e., taxed once for ,the ensuing year under the 1890 Act 
and then taxed a second time for the same period under the 
1902 Act. There is nothing in the record to support this 
contention, and it is immaterial. Furthermore, this con¬ 
tention is clearly incorrect as will be seen from the cases 
of American Security & Trust Company v. District of Co¬ 
lumbia, 29 App. D. C. 265, and its companion case, the 
Union Trust Company v. District of Columbia, 29 App. D. 
C. 270. In the American Security & Trust Company case 
it was agreed that the tax under the 1890 Act for the period 
from January 1, 1902, to June 30, 1902, would be refunded, 
and such was the judgment of the Court. An agreement 
for a similar refund existed in the Union Trust Company 
case, although it had been overlooked when the case was 
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considered by this Court. It must, therefore, be assumed 
that all companies subject to gross earnings taxes und^r 
the 1890 Act at the time the 1902 Act became effective 
were treated alike and that, consequently, the Columbia Na¬ 
tional Bank was not taxed twice. 

CONCLUSION 


The majority opinion of the Court, together with the 
opinion of Circuit Judge Prettyman, concurring in the re¬ 
sult in part and dissenting in part, clearly show that thp 
petitioner’s appeal to this Court was thoroughly considered 
from all essential and material aspects. Affirmance of th|e 
decision of the Board of Tax Appeals was correct and re¬ 
spondent believes no useful purpose would be served bji 
this Court rehearing the appeal. 

The petition for rehearing, therefore, should according! 
be denied. 


Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation Counsel 
D. C., 

George C. Updegraff, 

Assistant Corporation Counsel, D. C., 
Harry L. Walker, 

Assistant Corporation Counsel, D. C., 
Attorneys for Respondent, 

District Building, 

Washington 4, D. C. 
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Petitioner respectfully requests that the Court grant 
a rehearing in the above entitled cause under the pro¬ 
visions of Rule 26 of the General Rules of this Court. 
Petitioner likewise respectfully suggests that in view 
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the strong dissent in the above case, it would be appro¬ 
priate to grant a rehearing in banc under the provisions 
of Subsection (c) of the Act of June 25, 1948, c. '546 
(62 Stat.'871) 28 U. S. C. A. Sec. 46. The question 
involved is of great importance since it will arise vith 
respect to each bank or trust company which goes bat 
of business. 
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Grounds of Petition 

1. Petitioner is not seeking to have the Court read 
into this Statute words which are not there. It merely 
seeks to have it interpreted in accordance with Con¬ 
gressional intent which was recognized by this Court 
shortly after the Statute was written. 

2. The majority opinion apparently assumes that if 
it granted the relief sought by petitioner, petitioner 
would have enjoyed a tax free period. Such is not the 
fact. 

3. The interpretation placed upon the Statute by the 
majority opinion leads to unjust results and results com¬ 
pletely at variance with the plain intent of the Statute 
as gained from its legislative history. 

Argument 

1. Petitioner is not seeking to have the Court read 
into this Statute words which are not there. It merely 
seeks to have it interpreted in accordance with Congres¬ 
sional intent which was recognized by this Court shortly 
after the Statute was written. 

During the argument the Court made some inquiry of 
eounsel with respect to the interpretation of the Act 
sought by petitioner, and made reference to adding a 
proviso at the end of the Statute. Counsel's reply may 
have given the Court the impression that petitioner was 
seeking to have the Court in effect add a proviso at the 
end of the Statute. It was not counsel's intention to 
give such impression and it is certainly not petitioner’s 
contention that the Court should add to the Statute. The 
Court will recall that counsel had great difficulty in com¬ 
pleting his argument within the time permitted by the 
Rule and perhaps did not take sufficient time in answer¬ 
ing the Court's inquiry to make clear Petitioner's posi¬ 
tion on this point. 
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Upon rehearing it is believed that Petitioner can) make 
clear that the only interpretation sought by it is one 
which would give effect to the plain intent of Congress 
when the Statute is read in the light of its legislative 
history, namely that the tax is imposed for the doing of 
business in the year subsequent to the year in which 
the earnings are earned Such was the holding of this 
Court in American Security & Trust Company v. Dis¬ 
trict of Columbia, 29 App. D. C. 265, decided in 1907. 

2. The majority opinion apparently assumes that if 
it granted the relief sought by petitioner, petitioner would 
have enjoyed a tax free period. Such is not the fact. 

In its opinion the Court stated in part: 

“In the American Security case the court expressly 
rejected a construction that would have led to a 
tax-free period 29 App. D. C. at 268-269.” 

This would indicate that the Court is assuming that 
the granting of the relief sought by Petitioner would re¬ 
sult in Petitioner enjoying a tax-free period. Such is 
not the fact. 

Petitioner was in business from 1887 until November, 
1946, (App. 7). Thus it was in business when the origi¬ 
nal gross earnings tax was imposed on national banks 
(Act of July 1, 1902, 32 Stat. 169, c. 1352, Sec. 6, P. 5). 
It must be assumed that Petitioner made its report on 
or before the first day of August, 1902, showing gross 
receipts for the preceding year ending the 30th cay of 
June, 1902, and paid a tax measured thereby. The tax 
which it paid based on the earnings shown by this ::ep>ort 
could not have been a tax for the doing of business in 
the preceding year, because no such tax was applicable 
to a national bank for such preceding year. Thus it must 
have been a tax for the doing of business from July 1, 
1902 to June 30, 1903. Had the bank gone into liquida¬ 
tion on November 30, 1902, surely it could not b^ con- 
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tended that it should pay an additional tax based upon 
its earnings from July 1, 1902 to November 30, 1902. 
It had already paid a tax for the entire fiscal year 1903 
and the failure to pay a tax based on the gross earnings 
from July 1, 1902, to November 30, 1902 would certainly 
not result in any tax free period. 

Since petitioner was in business during all years from 
prior to 1902 until November 30, 1946, it presumably 
made its reports and paid its taxes as a part of the 
same pattern established with the enactment of the Act. 
Thus, if the Court holds, as Petitioner asks, that it 
should pay no gross earnings tax based on its earnings 
from July 1, 1946, to November 30, 1946, it will have 
enjoyed no tax free period whatsoever. In fact it will 
have paid a tax for the entire fiscal year 1947 (some 
seven months after it ceased to do business) based upon 
its gross earnings for the fiscal year ending June 30, 
1946. 

The Board of Tax Appeals clearly recognizes this in 
its opinion (App. 12A) when it states: 

“In the case of banks which were engaged in busi¬ 
ness during the fiscal year ended June 30, 1902, and 
thereafter discontinued business, the effect of the in¬ 
terpretation of the statute adopted by the Board 
would be to impose a tax for one year more than 
that during which the bank had been in operation 
during the period of the existence of the statute.” 

3. The interpretation placed upon the Statute by the 
majority opinion leads to unjust results and results com¬ 
pletely at variance with the plain intent of the Statute 
as gained from its legislative history. 

The interpretation placed upon the Statute by the 
majority opinion is to the effect that the tax is for the 
doing of business in the year in which the gross earnings 
are earned. However desirable that type of a Statute 
might be, if this statute is interpreted in that fashion it 
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leads to unjust results and results at variance with Con¬ 
gressional intent. 

In the first place, under this interpretation, when Peti¬ 
tioner paid a tax based on its gross earnings for the 
year ending June 30, 1902, it would have been paying a 
tax for engaging in business during the year ending June 
30, 1902. There was no Statute in force in the District 
of Columbia at any time during the year ending June 
30, 1902, which imposed any gross earnings tax on Peti¬ 
tioner or on any other national bank. The laws during 
that year simply did not require the payment of a tax 
for engaging in business. Certainly it would require the 
strongest statutory language to induce the Court to hold 
that Petitioner should pay a tax for a privilege which 
was not taxed at the time the privilege was enjoyjed. 
Such holding would raise grave constitutional questions. 
However, the interpretation placed on the Statute by the 
majority opinion leads to this unjust and possibly Tin- 
constitutional result. 

In the second place, trust companies were originally 
taxed on their gross earnings under the Act of October 
1, 1890, 26 Stat. 629, the tax being expressly stated to 
be “in lieu of personal taxes for each next ensuitig 
year”. The Act of 1902 above referred to merely con¬ 
tinued that same scheme of taxation. The interpretation 
now placed on the Statute by the majority opinion would 
mean that a trust company in business both prior and 
subsequent to the 1902 Act would be taxed twice for On- 
gaging in business during a single period, i. e. taxjsd 
once “for the ensuing year” under the 1890 Act, a^id 
then, under the interpretation adopted by the majority 
opinion, taxed a second time for the same period undfer 
the 1902 Act. In American Security & Trust Compaimj 
v. D. C., 29 Ayp. D. C. 265, this Court clearly recognized 
that such construction was not the correct one, but thp,t 
the original pattern of the 1890 Act still prevailed. 
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CONCLUSION 

For these reasons, Petitioner believes a rehearing 
should be had so that it may mate clear to the Court 
the justice of its contentions. 

Respectfully submitted, 

Walteb B. Guy 
Louis H. Manx 
917 - 15th St., N. W. 
Washington 5, D. C. 
Attorneys for Petitioner, 
The Columbia National 
Bank of Washington 

CERTIFICATE OF COUNSEL 

The undersigned, counsel for Petitioner herein, certify 
that the foregoing Petition for Rehearing is presented 
in good faith and not for delay. 

Walteb B. Guy 
Louis H. Mann 








